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Mark W. Drutz, #006772 \61, T
Jeffrey R. Adams, #018959 — f
Sharon Sargent-Flack, #021590 r R Mo
MUSGROVE, DRUTZ & KACK, P.C. 814, . g
1135 Iron Springs Road R 6
Prescott, Arizona 86305 Br_ . SHEETA; - B
(928) 445-5935 . VH
Attorneys for Defendants

IN THE SUPERIOR COURT FOR THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF YAVAPAI

JOHN B. CUNDIFF and BARBARA C. Case No. CV 2003-0399
CUNDIFF, husband and wife; BECKY
NASH, a married woman dealing with her Division No. 1

separate property; KENNETH PAGE and
KATHRYN PAGE, as Trustee of the Kenneth | PARTIAL FINAL JUDGMENT
Page and Catherine Page Trust,

Plaintiffs,
v.

DONALD COX and CATHERINE COX,
husband and wife,

Defendants.

This matter having come before the Court on Defendants’ Motion for Summary Judgment
Re: Agricultural Activities, and following oral argument thereon on July 26, 2005, the Court finds
as follows:

1. There is no factual issue which precludes the Court from making a determination as
a matter of law whether the conduct of the Defendants on the real property described on Exhibit 17

attached hereto (“Subject Property”) violates paragraph 2 of the Declaration of Restrictions which
—
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was recorded on June 13, 1974 in Official Records of Yavapai County, Arizona at Book 916, Page
680 (“Declaration”), a copy of which is attached hereto as Exhibit “2”.

2. The Court finds as a matter of law that the conduct of Defendants does not violate
paragraph 2 of the Declaration as it is not a trade, business or commercial profession or any other
type of commercial or industrial activity initiated or maintained on the Subject Property or any
portion thereof.

3. The Court finds as a matter of law that Plaintiffs are not entitled to any relief on
Count I of the First Amended Complaint.

4, The Court finds as a matter of law that Plaintiffs are not entitled to any relief under
Counts IV and V of the First Amended Complaint based upon a violation of Paragraph 2 of the
Declaration.

5. Pursuant to Rule 54(b), Ariz. R. Civ. P., there is no just reason for delay in entering
partial final judgment in this matter and the Clerk of the Court is directed to enter judgment in this
matter as follows:

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED as
follows:

1. Defendants’ Motion for Summary Judgment Re: Agricultural Activities is granted
and Count I of Plaintiffs’ First Amended Complaint is hereby dismissed with prejudice as are the
claims in Count IV and V of the First Amended Complaint seeking declaratory and injunctive relief
based upon a violation of Paragraph 2 of the Declaration.

2. Defendants are awarded their reasonable attorneys’ fees in the amount of $60,560.75

with interest thereon at the statutory rate.
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3. Defendants are awarded taxable costs in the amount of $3,135.00 with interest

thereon at the statutory rate.

DONE IN OPEN COURT this /&~ day of 4ot . 2006.

—

YAVAPAICOUNTY SUPERIGR COURT

JUDGE,




All that portion of Section 25, Township 15 North, Range 1 West of the Gila and Salt River Base
and Meridian, Yavapai County, Arizona, described as follows:

BEGINNING at the East quarter corner of Section 25 marked with a GLO brass cap monument;

Thence South 00 degrees, 04 minutes, 15 seconds East, 660.28 feet along the East line of Section
25 to a one half inch rebar and the TRUE POINT OF BEGINNING;

Thence South 00 degrees, 04 minutes, 15 seconds East, 660.28 feet to a one half inch rebar;
Thence North 89 degrees, 59 minutes, 02 seconds West, 1321.37 feet;
Thence North 00 degrees, 03 minutes, 08 seconds West, 660.32 feet;

Thence South 89 degrees, 58 minutes, 54 seconds East, 1321.15 feet to the TRUE POINT OF
BEGINNING.

EXCEPT all oil, gas, coal and minerals as set forth in instrument recorded in Book 192 of Deeds,
Page 415.

Exhibit “1”
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DECIARATLUN OF KEITRIOT InNn
KNOW ALL MEN %Y TMESE PRKBENTS: '

_ Thac Robert D, Conlln and Margerut Dall Conltn, lile wife, and David A, Conlim, Jr.,
husband of Auna Conlin, dealing with hin wole snd soparate property, balng the ownars of

81l the follwing described promlevy, sltustod in tha County of Yavapsi, btato of
Arizona, ta-wit)

OOVERIMENT LOTS One (1) and Two (1) and the South half of the
horthaaet quartor and the Buutheast quarter of Section One (1)3
sl of Bootion Twolve (12)) the East half and the Eaat half of
the Zast half of the SBouthvest quatrter and the Esst half of

tha Eest half of the Northwcet quarter and tha Northweit quarter
of the Northevat quarter of the Nexrthwest quarter of Haatlon
Thirtosn (13)§ rhe Zaut half of Beotfon Twunty=four (24)}

tia Zast imif of Section Twenty-tive (23), a1l {a Township
Fittuen (13) North, Range Onu (1) West of the Otla and Batc
Kiver Resa and Meridiany am) -

All of Seation 8ix (8)3 all of Bection Suw.n (7), COVERNMENT
L0T8 One (1), Two (2), Three {3), ad ¥our (4), and the Southe
sast quarter of the Bouthwosl quarter <nd the Bouth half of the
Northeast qusrtor of the Southwuit quarter of Buotlon Ninetcon
(19), 1) {n Townahip Fifrunn (1%) North, Range One (1) Fast
of tha Glis and Balt Kiver hawe and Maoridian,

and desiring to establish the natu=c of the uae anl vnjoyment of the premisus heruinabove
desoribed, sometimes hereinafter refurred to ss property -or promises, dous hareby declars
said premises subjeat to tha followiny wxpreas covenants and stipulativns ss to the use
and enjoymont thereof, a1l of *.nfoh areu to ba conetrucd as restrictive covenants Tunning
uith the t1:le to said promices and cech and evury part and parcael thareof and with wach
and every conyeyance thereof herealfter made tnowitt .

1. Each and every p‘rccl of the above-duscribed promfsun shall bhe knowm and .du":ri'nqd
as residential parcalaj that is to nay, mob{le, modular or pormanen: dwollinge zay bo

erected and malatafned upon ssid prcmises, subjoot to {Imitations with respect thuruto as
hereinbelow et torth, : i

-‘.2. ‘No trade, buinars, profession or «ny other tirﬁ of commerolal.or tndustrial
sotivity shall bs fnitialed or miintained within said propurty or any portion thereof,

j’!. Said propurty or any portiona thoreof shall not dbe éonvcy-cd or subdivided into
lots, parcals or trects containing lesa than nina (9) grosws ecras, uor shall {mprovemente

be erected or muintained in or upon any lot, parcel or tract contalning less than such
nine (3) gross sores, .

. 4y No structure or fmprovoment of any kind or nsture ulutuo'cvn' shall ba erdoted,

peraitted or waintained upon, ovor o1 crusa thu cesomonts of reaurvations for utllitivs
or drainagc, 1f any,

5. Residence butldings muet de coaplated within twalva (12) months from commanosmant
of conatruction, No gsraye, carport or other building xhall be commenced or arected upon
any portion of said property until tha main dwelling butlding complying with this
Declaration {s under construction or hag bean moved onto the premises, Communcement of
construction, for- -the putrposes of thia Daclaretion, shall ba doemud to be the date ‘matariel,
raw or otherwise, shell have buen placud or stored upon the pramisss.

6. ALl residence buildings to by vreated, constructed, mafnteined or .sovad upon the
premises ot any portivn thereof, e the case may be, shall ba of new.~onstruction. Rasf-
denée bulldirgs shel) have toncrete foundatfons and hardwond or concrote floox luga,

BEeY16-wi080. -
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7. (&) All gingle family renlduncon othor than mobile homss nhatl roquire 1,000
squee feat of ground fluor area including utorsge but exolusive ef any portion thereof

used for open porchas, porgolas, patios, csvpurts or gareges, whether of not they eru
sttauhed to, or adjsaant to said roaldenco. ’

(b) Mobile homea shail (1) coutuin not luse than 720 syusre [eet of yrowm! Ploer
area devoted to living purpeses] (2) ba not less than 12 foet fn widthy {3) bu placud
eo thet the floor theveof ‘s not moru than B inchus ebuve the ground levels

(e) Travel Trailers or campers may oacupy homesitus during vacation paricds, not
to excedd thras (3) weoks fn eny ono ssamon, or during the period of rustdonce construction,

(d) No riuisbricated or pre-vesctod dwalling heving lees than tho above applleable
square foot reyul.emanta, sxclusive of opan porches, porgolas vur attschad garage, 1f any,
whall be «rected, permitted or maintainad on any portion of said property.

(e) Mo etructurs whatevur other than ane singla family dwelling or eobtlo hone, ay
hexein provided, togethe. with a private geraga for not mord thae threo (1) cars, u
guost houau, service querters and nnuueusry out buildinga whall ba erocted, placaed or por-
mittud :6 romwin on any portion of eald property.

8. No 'Rasi Estate or 'For Sula’ sign or signe oxceadfog 24" by 24" way be ereetad
or muintained on usid prawises, MNo genural advertisfng signs, biliboarde, unetightly

objocts or public or private mulsencos aball be srected, plaaed ur permittad to remain on ’
suy portion of said premises,

9. No abandonad auLo or auto parts or unsd machinory or atlier s2
be placed or purmitted to romain on any portion of waid promisan,

'=§i; or junk shall

10. No svine shall bo raised, bred or kept upun asid prlguz

_ Said p;'onlial' shail
not be usad in sny way or for any purpose that wey emit foul of C

ous odors,

P
" g .

11, No mubile homs shell be uwed ar patwitted to romatin upon any tot unless .such mobtlc
he . shall bave two hundrod (200) wquaro foot of purmanunt roel, exclusive of moblile homu
sucllug, and we hundred (200) oquien feet of eancrore Flonrtng, tnoluding cabunas, porches,

storagu, carports and gavagcs, but o :luafve of any porticn thoreof vaud as flooring or
base for said wmobi'a homu, : ’

12, All structures on said lots ahall be ot nev coastruntion, not oxcnudtng'n taat

* ir baight, and no butldings shall by movad fromd any othar location anto any of satd lote

vith the exceptlon

of prafebricated or gru-viucted dwollfngs whore the use thersof fu
permitted, . . ' . -

13, No tomporary building may b: moved onte or conutructed on safd ‘yrnmhn, with

the exception of tumporary shop or office structures sreotod by contrictors, or buildings

during the antual bonafide conwtruction or & permittad structure upon the premines, providod
tha contractor or builder agrees to romove such tomporary shop e¢ ofifce structure within

Eive (5) <ays afzor.the &-tual final complaetion dste of his conatructlon soctivitiue of the
premises, . : .

14, No Eonltru:tlou shed, bavemant, ulru'u. tent, ulm':k or ocltor'ton;pornry structury
w«hall &4t wuny tima be used as & resfdonco eithor tomporurily or permanantly,

15, No residenca or dwalling shall bo occupied ur used pclor to inatsllations therefn
of water flush tofleta and aanirery corveniencea or facilitiaoa and shall bu maintained tn
& sanitary manner and in ecafor. ty utit all appticalile locql; county or state laws, au the

caze way ba, No outeide tuflet er other sanitary conveniences ar facilittca shall ba
aractad or maintainod upon said prowmises, ’

i6. All gerbago or trash containura, oil tanks, bottled gas tanks and othor such

facilitios must be underg “und or placed in an enclosed area 30 ow to not ha vicibie from
the adjoining properties, . ’

17. The foreyoing rowtrictions and covonants run with tha land and shill ba binding
upc. all parties and all parsons clelming through them until June 1, 19%, at which time
vaild covenrnta and rostrictions shall ho automtically axtended fov successlve perioda
of ten (10) yuars, or so long thersafter as may ho now or horws {ter purmitted Ly lew,

18. 1Invalidstion al any of the restrictions, covonsants or conditions above by Judg<

mont or court order shall in no way affect any of the other provisions hevaof, which
shall romain in full force and effoct.

wox I16 w681
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19, 1£ thore shell be a vieletton or threstined or attompted violatfun of any of

sald evvonanta, comtitions, atipulations or rustrictions, Lt shall ba tevfiul Cor any pare
2on or persons owning ssld promiavs ur sny purtion thereof to prosecutu proceadings at lsw
or in equity sgainat a1l porsous viclating or sttwmiting to, or threstonluy to violaty sy
such covenents, restrictions, condittons ur atipulacions, and ulther provent Lhom or litm
from ao dofng or to revover dsmugen or other duns for such vielationa, No fallura of uny
Gther person or party to eaforce siy of the vortriotions, rights, renvrvationa, !imitaticns,
eovonencs and aonditions contsincd horein shall, in any evant, Lo comstrued ar hold to le

& waiver thereol or consent to any further or ruocvuding breach or violatlum thareof, Thu
violation of these rastrictiva covonants, curditions or stipuletfonn or zny ouu wr mora ol
thea shall net affeot the lien of any martgagu now of rocord, or which hervafter may be
plsced of xeaord, upon aaid premisus or sny part thoruof,

IH WITNESS WIRREOF, thoe above namud pavtics Iy
asotrictiods thia 12tq day of June, A.D,, 1974,

uted the witl Daalaration of

s el ).,
Cguql \ {%mu,fop,, )y .
XﬁI‘D_ﬁ.%h.‘ the:12th day of Juno, 1974, poruonally appasred Robart D, Conl i and
Ma 1rrs,Dth00nl}n, his wifo. )
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t. H %% chtl. gHe Y2th day of June, 1974, porsonally appoacod Devid A, Conl tin, Jr,
e

H ‘;‘-‘,\'ﬂ}n;z.m:\:nuf'uor, T have heraunto aot my hawl and oft-lclll noal,

e agliggd
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My

51\'4.5},].';[_‘:'; ’ { ll /ln' Lla o Nasy
- ) Notary Public ’
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